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Court File Number 03-8C-082852

SUPERIOR GOURT OF JUSTICE
(SMALL CLAMS COURT)

BETWEEN:

EVA OSVATH ,
Flaintiff

~and-

CARLETON CONDOMINIUM CORPORATION 237, BOARD OF DIRECTORS

CONDOMINIUM MANAGEMENT GROUP, SCOTT SMITH
Defendant
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DELIVERED BY THE HONOURABLE DEPUTY JUDGE R. HOULAHAN
On the 11™ day of January, 2005, at OTTAWA.
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1.
Eva Os_vath -~ vs ~ Carleton Condominium Corparation 237, Board of
Directors, Condominium Management Group, Scott Smith

Tuesday,

January 11" 2005
REASONS FOR DECISION

HOULAHAN, R, §.C.J. {S.C.C.}):

The Plaintiff in this action is the owner of Unit 81G, Level 1,
Sandcastle Drive in the City of Ottawa. It Is a ground oriented
condominium dwelling unit, legally described as Carleton
Condominium Corporation, Number 237. She purchased this unit
as her home in the year 2001 and took possession of it In March of

2002.

The Defendant, Carleton Condominium Corporation 237 is a
registered condominium corporation under the Condominium Act of
the Provinca of Ontario. The affalrs of the corporation are overseen
by a volunteer Board of Dlrectors who are owners of units in the
condominium development. The routine affairs of the corporation
ars handled by the Defendant, Condeminium Management Group
purstiant to a written agreement with the Condominium Corporation.
The Defendant, Scott Smith is the property manager of
Management Group, a position he has held for the last three years.
It was Mr. Smith's responsibility to deal with ihe day-to-day affairs of
the Condominium such as ensuring that the comman elements of
the Corporation were maintained and repaired as required and fo
carry out such other duties as directed by the Board of Directars.



In this action, Ms. Osvath is suing the Defendants for $10,000,00 in
Special and general damages pursuzant to a wide ranging Statement
of Claim. It appears from the breakdown of her damages annexed
to Exhibit Number One, this sum was reduced from $18,961.20. !
pause here to note that Exhibit Number One, which Is the Plaintiff's
book of documents was filed as an Exhibit at the beginning of the
Trial with the consent of the parties.

Ms. Osvath gave lengthy evidence at trial. After a careful review of
her avidence, her claims can be distiled into three general
categories. These are firsily, failure by the Defendants to properly
maintain the common elements of the Corporatlon, particularly as
they related to her unlt. Secondly, discrimination against her by the
Defendants in the provision of maintenance to the common
elements on her property and, thirdly, for harassment of her by the
Defendants which made her use and enjoyment of her home difficult

and un-enjoyable,

Ms. Osvath directed much of her testimony toward the claim for
damages resulting from the Defendants’ failure 1o maintain the

commaon elements.

This branch of her claim involved several specific matters with which

I will deal individually in these reasons.

1. The eaves frough on her unit:

Ms. Osvath testified that the defendant Corporation and the
property manager did not clean the eave troughs on her
home. As a result, water backed up under the shingles



causing damage to the Interior of her unit. She testified she
asked the Condominium Corporation to install leaf guards in
the eaves, which it refused to do,

Ms. Osvath led no evidence to show any damags to the
interior of the her unit and she did not Introduce any estimate
of the cost of repairing the alleged damage. She festifiad
she intended to rely on her own estimate of the damage

which she placed at $75.00.

Mr. 8mith who gave evidence on behalf of the Defendants
ﬁetaiied how the eaves were cleared twice a year. He also
indicated the Board of Directors of the Corporation has
resolved nol fo provide leaf guards as requestad by the

Plalntiff.

Paraing of her foundation:

Ms. Qsvath testifled she requested the Defendants to repairs
the parglng on her foundation, Cracks were appearing in the
foundation wall of her unit which the Defendants refused to
repair. On this polnt, Mr. Smith testlfied that an inspection by
himself revealed that some parging was nescessary and it
was provided, More Importantly, he pointed aut that the
foundation Is a common element of the Condominium
Corporation and not solely owned by the Plaintiff, 2
conclusion which the Court accepts.

Failure to correct the grade of the yard abutting her unit

and remove certain bushes at corner of her vard:




Ms. Qsvath testified that the grade of the yard abutting her
unit sloped toward the foundation so that run off water flowed
toward the faundatton rather than away from it. She also
stated that a clump of lac bush should be removed from the
corner of her property to enhance its appearance. Ms. Smith
testified that he inspected the vard and found no problem
with it. He went on to state that the Corporation had been
monitoring the terrain of the Condominlum’s lands generally
with a view to addressing problems which arose from a
general dehydrating of the soil which caused it fo sink in

several iocations,

According to Mr. Smith, several engineering works were
undertaken to address this situation, including the Installation
of a watering system Immediately abutting Ms. Osvath’s unit.

Mr, Morris testifled that the Iilac bushes were on the common
-elements of the Corporation and were not the source of any
difficuity for the Plaintiff. The Board resolved that they would
not be removed pursuant to the Plaintiff's demand.

Again, Ms, Osvath lead no Independent or technical
~ evidence to support her complaints resulting from the soil
cendltions or the presence of the lilac bushes.

Failure to repair the soffits on the front of her unit:

Ms. Osvath testified that lnose soffits on the front her unit
ratiied in wind, thereby depriving her of sleep and Interfering
with her enjoyment of her home. 1find that the sofilts were




loose for a period of fime. It was her svidence that the
Defendants initielly denled there was any problem with them.
While this may have been the case, Mr. Smith testified that
once the problem was located, It was repaired and there has

been no problem with it since.

Loose window screens:

Ms. Osvath testified that sevaral of the screens in the
windows of her unit wers loose. She drew this prablem to

the attention of the Board and it refused fo address it

Mr. Smith, for the defence, testified that screens and similer
amenities attached to a unit are the unit owner's
responsibllity to repair and maintain, Ms. Osvath disputes
this suggestion and argues that the screens in question are a
common element and therefore the responsibllity of the
Coarparation to maintain. 1 do not agree with this proposition
and canclude that it was Ms. Osvalthy's perscnal responsibility
to repalr the screens and other altachmants to them.

Refusal to repair the weather stripping and hardware on

- the window of her master bedroom: - -

On this matter, Ms. Osvath testifled that the weather
stripping on her master bedroom window was defective and
needed fo be replaced. The hardware on the window was
broken and the Corporation refused to repair or replace it
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Mr. Smith testified that weather siripping on the window did
not need repair and again the hardware on the window was
the unit owner's responsibillty and not that of the

Condominiur Corporation, a proposition | accept.

The Plaintiff lead no evidence as fo support her complaint
abaut the weather stripping and no evidence was introduced
o suggest that it was the source of any problem with her use
and enjoyment of the unit or the cause of any damage to it.

Loose aluminum siding opn her unit;

Ms. Osvath lestifled that there is loose alumihum siding on
her unit which she requested the Corporation repair, which it

has refused to do.,

Mr. Smith testified he investigated this complaint and found
all the siding to bs properly secure and concluded this

complaint to be without merit,

Defective window sills in the dining room and powder

room;

Ms. QOsvath lestified that the slils of the windows in the dining
room and powder room of her unit are rotten and must be
replaced fo avold consequential damage to her unit. 1t was
her evidence that the Condominium Corporation denied her
request that this problem be addressed.



Mr, Maorris testified that the Board of Directors of the
Corporation is aware of this dsterioration of the windows In
the Plalntiff's unit and several other units. i was his
avidence that the windows in several units In the
condominium complex are deterlorating due to age as a
result of which the Board has commissioned a study with a
view to having them all replaced when the extent of the
replacements and costs thereof are available to the

Condominium Corporation.

8. Neighhorhood dogs trespassing onto the property:

Ms. Osvath testified that as a result of neighborhood dogs
trespassing over her yard, sha requested that the
Corporatian erect a fence. This request was considered and

denled by the Board.

Mr. Smith testified that it was not the policy of the Board fo
erect fences to accommodate the private purposes of
individual owners. He pointed ouf that the By-laws of the
Condominium enable owners to erect fences to enclose or
enhance thelr units, provided they are approved by the

Board, Ms. Osvath has riot avalled harself of this right and
maintains that the Board Is mistreating her by its failure to
provide her with a fence. | compietely reject this suggestion.

The Plaintiff gave evidence on several other problems and
complaints she drew to the attention of the Board, all of which It
denied. |do not propose to deal further In these reasons with these

complaints except to say that they were generally minor in nature



and often involved the common elements of the Corporation and not

the Plaintlif's exclusive use area.

As | have Indicated, Ms. Osvath testifled that the cost of remedying
all the complaints she has with her unit is over $10,000.00, She
candidly admils that this estimate is hers alone. She has not seen
fit to bring any evidence before the Court to support the cost of
repairing the iterms compiained about,

Turning o the second aspect of Ms. Osvath's claim that the
Defendant's discriminated against her by consciously and
deliberately refusing to address her complaints and requests for

repairs and service on and about her unlt.

in support of this claim, Ms. Osvath asks the Court to conclude from
the fact that the majority of her complaints and requests for service
were denled by the Board, they were discriminating against her,
She pointed to instances in the condominium complex where the
Corparation had erected a fence for a unit owner or permitied an
owner to affix a structura ta the common elements or place
landscaping on the common elements. In each of the instances
raised by Ms, Osvath, Mr. Morris, on behalf of the Defendant,

" demonstrated that the paricular fence was legally erected by the ™
unit owner. He further stated no structure was annexed to the
common elements as alleged by the Plaintiff, and the landscaping
she referred to was not on the cammon elements,

On all of the evidence adduced by the Plaintiff in support of this
claim, | cannot find the slightest hint of discrimination by the
Corporation against the Plaintiff. The Board of Directors of the




Corporation Is charged with complying with the Deolaration and By-
laws of the Corporation and ensuring that all unit ownsrs do the
same, Indeed, Ms. Osvath's complaints were extensive, persistent
and burdensome to the Board, the property manager, and Mr.
Smith. 1find that all the Defendants dealt with her at all times in a
fair, business-like and courteous manner.

Thus, her clalm for unspecified damages for discrimination will be

dismissed.

The last aspect of Ms. Osvath's claim Is for damages for
harassment of her by the Defendants. Ms. Osvath testified that on
several occasions the Board and Mr. Smith, in particular, required
her {o remove plants and other material she had placed at the rear
of her property to beautify it and demark it from the balance of the
condeminium properly., She described how she placed large barrels
on the boundary between her unit and the common area of the
Corporation where she perceived it io be. In each case, the
property manager contacted Ms. Osvath and requested that she
remove the offending items from the common elements. This
corraspondence has been flled as Exhibits 7, 8, 9, 11, 12, 13 and 14

at Trial,

The Condominium Corporation was compelled to advise Ms. Osvath
that if she did not remove certain pats and the barrels from the
common elements, it would do so and charge her for such removal,
I find as a fact that these items were placed on the common area of
the Corporation by the Plaintiff without regard to thelr location and
without eﬁsuring they were on her exciuslve use area, Ultimately,

the Corporation removed the barrels.
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I reviewing all the correspondence which passed belwaen tha
Condominium Corporation and the Plaintiff and the eviderice of Mr.
Morris and Ms, Rofterman, | find there s absolutely .no basis for the
claim of harassment.

Hind as afact the Defendanis dealt with Ms, Osvath at all times ina
reasonable and cvil anner in the discharge of their dulfes as
managers-of the condominium on behalf of alt owners.

In assessing generally the evidence of Ms. Osvath in support of her
claims, 1 find It does:not support any of the alisgations shie has
made against the Defendants. laccept the evidenca of M. Marris
and s, Rotterman overthat of Ms. Osvath o all points. | observed
Ms. Osvath's demeantr in the witness box as well as her attitude
foward the Deferidants’ witnesses, Counssi for the Defendants and
indesd the Court itself and-conclude that sheis-an unco-cperative
and argumentative persor who made no effort whatsoeyer to
comply with the Rules-and Regulations of the Condominium
Corporation and refiised fo co-operate with the reasonable requests
of the property manager. In fact, she consclously sst about
obstructing them on.every geecasion.

As to.costs, 1 have givenithls matter anxious.cansideration. The
dﬁnwafan mﬁmnﬁfw aw_ sult by an owner! i a‘-cendammium
againstthe Corporatio
borrie by alloth =
have concluded this i ﬁgahan was anmpi etery and yttery without

mstam f:ase, I,

merit.



1.

In tnése ¢l ‘rcumstances and \.&é‘th an aﬂa‘mp& to cbf'ain p'aritiai

_ _c:.ests _which \mtt u;;dquhtadi;g.h@;pasaazi== onio aii awners_,__ I wmuid

award the Defendants a counsel fee of $1,600.00 in addition to all

necessary disbursements Incurred by the Defendants. If there Is

any diffieulty In assessing the disburssments, Counisel may contact
me:. The-costs-award will bear Ezgt_‘smgkgbﬁy&(ﬁ} ﬁ:ergcam;_per
annum from the dateof these Reasons for Decision,

Supe har Cénrt Sméli Cla:ms Caurt
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